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This document compiles the reasoning and most important 
arguments the Global Campaign puts forwards regarding 
content that must be considered in the elaboration of an 

ambitious and effective Binding Treaty on Transnational Corpora-
tions (TNCs) and Human Rights as mandated by Resolution 26/9. A 
consolidation of the demands of affected communities, indigenous 
peoples, trade unions, social movements, and civil society organi-
zations, the proposals spelled out here are necessary so the Treaty 
can effectively regulate the activities of TNCs. They are key to ad-
dressing the asymmetries generated by the immeasurable power 
TNCs exert over their value and production chains at the expenses 
of States’ and peoples’ sovereignty. 

This document is complementary to the official written contribu-
tions of the Global Campaign submitted in the framework of the 
inter-sessional period (8th - 9th sessions) of the Open-ended in-
tergovernmental working group on transnational corporations and 
other business enterprises with respect to human rights (OEIGWG). 
There, we analyse the proposals and amendments made by States 
in previous sessions stressing which articles we believe should be 
supported, which could be improved, and those we recommend are 
rejected in the elaboration of the future draft.

The themes and arguments we expose here are taken from and re-
flected in different articles of the 3rd revised draft with comments 
from States. They consolidate over a decade of work and extensive 
consultations, but they are also part of a living process. Our allies, 
and all those working to reclaim peoples’ sovereignty, dismantle 
corporate power, and stop impunity, are welcome to comment and 
suggest provisions, arguments, precedents, and amendments that 
might strengthen our voice and the effectiveness of the future Bin-
ding Treaty. 

https://www.stopcorporateimpunity.org/written-contribution-in-the-framework-of-the-inter-sessional-period/
https://www.stopcorporateimpunity.org/written-contribution-in-the-framework-of-the-inter-sessional-period/
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1. Scope of the Treaty 
should be on TNCs 
and other business 
enterprises with a 
transnational character 

T rade and investment regimes and 
treaties have created an internatio-
nal legal framework that protects 

corporate profits to the detriment of the 
peoples and the planet. This architecture 
of impunity allows TNCs to evade justi-
ce and interfere in democratic processes 
thus violating the sovereignty of States. 
The intricate legal and economic structu-
re of TNCs, combined with their economic 
power and extensive capacity for influen-
ce and corruption, allows them to exploit 
legal loopholes and slip through the cra-
cks of domestic legislations. There is the-
refore a significant regulatory gap in inter-
national human rights law enabling these 
powerful entities to violate human rights 
and environmental standards with relati-
ve impunity—a gap a strong and effective 
Binding Treaty will be able to fill. Ensuring 
corporate legal accountability across bor-
ders is thus essential for guaranteeing 

TNC accountability in an era where capital 
flows freely, but justice does not. The sco-
pe of application of the future Binding Tre-
aty must then be to regulate the activities 
of TNCs and other business enterprises 
with a transnational character, as manda-
ted by Resolution 26/9. 

The change in the first revised draft (2019) 
to broaden the scope of the future Treaty 
to “all business”, which the Chair is now 
unilaterally attempting to impose in their 
Guidelines for the intersessional period1, 
is a tactic to dilute the content of the fu-
ture Treaty. By putting on the same level 
corporations already subject to national 
control and TNCs, they make the appli-
cation of the future treaty impossible. By 
expanding its scope to “all businesses”, 
eliminating a clear reference to TNCs, 
the Treaty would establish common pro-
visions to enterprises with very different 
structures and activities, thus compromi-

1. https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/igwg/session9/2023-03-igwg-9th 
guidelines-intersession.pdf

https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/igwg/session9/igwg-9th-guidelines-intersession-mar-2023.pdf
https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/igwg/session9/2023-03-igwg-9th guidelines-intersession.pdf
https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/igwg/session9/2023-03-igwg-9th guidelines-intersession.pdf
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sing its effectiveness. Not only it would 
mean mixing apples and oranges, but it 
would also saturate the Treaty’s enforce-
ment mechanism. These changes are very 
much in line with the arguments corporate 
representatives and their political allies, 
mainly from the Western Group of States, 
have defended in previous sessions of the 
OEIGWG. 

Lastly, throughout the negotiation ses-
sions, the majority of participating coun-
tries have emphasized the importance of 
adhering to the mandated scope. There-
fore, maintaining the scope on TNCs and 
other business enterprises with a transna-
tional character is vital for preserving not 
only the future treaty’s effectiveness but 
also the democratic nature of the process. 

I t is essential that the future treaty re-
affirms and effectively implements 
the primacy of International Human 

Rights Law over economic activities, and 
trade and investment agreements and le-
gislation, in accordance with Articles 1 
(Purposes of the United Nations) and 103 
of the UN Charter. 

The primacy of human rights in Interna-
tional Law means that individuals and 
communities have the right to seek re-
dress for human rights violations, and that 

adjudicators must ensure that remedies 
prevail over commercial interests. This 
may include the right to seek remedy for 
harm suffered, the right to seek justice 
through criminal proceedings, and the ri-
ght to seek other forms of redress. 

The principle of the primacy of human ri-
ghts is fully consistent with Art. 103 of the 
UN Charter, interpreted in conjunction with 
its preamble and articles 55 and 56. Mo-
reover many modern constitutions include 
the primacy of fundamental rights. 

2. Primacy of 
human rights 

https://www.un.org/en/about-us/un-charter/chapter-1
https://legal.un.org/repertory/art103.shtml
https://legal.un.org/repertory/art55.shtml
https://legal.un.org/repertory/art56.shtml
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There is a widespread misconcep-
tion that only States, as formal 
subjects of International Law, can 

be held accountable for human rights vio-
lations. Next to it there is also a fear that, 
if the future Treaty establishes obligations 
to TNCs, the latter will automatically beco-
me subjects of International Law, under-
mining the sovereignty of States and their 
jurisdiction over a given territory. Neither 
of these concerns are reasoned within 
current international jurisprudence, as we 
will explain below. First, States jointly es-
tablishing concrete obligations to TNCs in 
the international level reflects just another 
way of them collectively exercising their 
regulatory power as representatives of the 
peoples. Second, these obligations will be 

of extreme relevance to support States re-
gulating TNCs at the national level, giving 
them the upper hand when facing power 
asymmetries and circumventing corpora-
te capture. Finally, establishing concrete 
obligations to TNCs in International Hu-
man Rights Law is a means for States to 
fulfil their obligation to cooperate interna-
tionally to create an enabling environment 
for the realization of human rights. 

Establishing obligations for TNCs under 
International Human Rights Law only me-
ans that there would be an international 
legal threshold for decisions rendered by 
judges and juries of sub-national, natio-
nal and international courts, as well as by 
administrative jurisdictional bodies, in the 

2. For further information on the importance of establishing obligations for TNCs, see the arguments in this 
document:  https://www.stopcorporateimpunity.org/wp-content/uploads/2022/10/Argumentos obligaciones-
directas-ETN-Campana-Global.pdf

3. Obligations 
for TNCs in 
International 
Human Rights Law2 

https://www.stopcorporateimpunity.org/wp-content/uploads/2022/10/Argumentos obligaciones-directas-ETN-Campana-Global.pdf
https://www.stopcorporateimpunity.org/wp-content/uploads/2022/10/Argumentos obligaciones-directas-ETN-Campana-Global.pdf
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absence of national legislation or when 
such legislation is deficient or contrary to 
the future Treaty. 

In various legal spheres, we already have 
binding legal frameworks that establish 
obligations for corporations without 
making them formal subjects of Interna-
tional Law. Furthermore, it is never too 
much to remind us that the responsibili-
ties of TNCs must be different, indepen-
dent and separate from the responsibility 
of States. First, they are different becau-
se while States must respect, protect and 
fulfil human rights, companies must res-
pect them, prevent violations and comply 
with judicial or quasi-judicial remedies de-
fined by adjudication bodies. Second, their 
being independent only means that threa-
tened or affected communities and indivi-
duals should be able to sue a corporation 
directly, without the need to sue a State. 
Finally, they need to be separated because 
one should not be able to choose whether 
to sue the State or the corporation3. The-
refore, there is clearly no overlap among 

the obligations of States and those to be 
established for TNCs. While States must 
respect, protect, implement, comply, not 
discriminate and promote international 
cooperation on human rights, TNCs must 
have the obligation to respect, prevent and 
provide remedies in compliance with judi-
cial decisions. 

Establishing clear obligations to TNCs is 
thus necessary to ensure the effective-
ness of the future Treaty, as non-specific 
obligations may delay the accountability 
process under domestic frameworks and 
hinder procedures for affected communi-
ties to access justice. To safeguard the 
human rights of communities affected by 
the activities of TNCs, the future Treaty 
cannot be relegated to a complementary 
role that is subsumed to national legis-
lations. In this context, it is important to 
once again reject the informal proposals 
presented by the Chair (2022) that aim at 
depriving the future Treaty from its trans-
national character. 

3. Nevertheless, both States and TNcs could be held jointly liable in certain circumstances. If a company is sued 
but does not respond, the State, as guarantor of human rights, shall provide remedy to victims and affected 
communities. In this case, their capacity to sue the company to obtain compensation should be maintained. 

https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/wgtranscorp/session8/2022-10-27/a-hrc-wg16-8-crp1.pdf
https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/wgtranscorp/session8/2022-10-27/a-hrc-wg16-8-crp1.pdf
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To guarantee the full protection of 
human rights, the future Treaty 
must cover all activities along the 

value chains of TNCs. The understanding 
of value chains must comprise all compa-
nies that contribute to the TNCs’ opera-
tions, including contractors, subcontrac-
tors, or suppliers of goods and digital and 
non-digital services with which the parent 
company or controlling company esta-
blished formal or informal business rela-
tionships.

This means that accountability must also 
be applied upwards, so that investors, 
shareholders, holdings, economic conglo-
merates, banks, and pension funds that 
finance TNCs can be held responsible for 
human and environmental rights viola-
tions committed by the TNCs they finan-
cially support. 

The inclusion of actors up and downstre-
am of the chain is essential to break the 
logic whereby social, environmental and 
economic responsibilities are externalised 
along TNCs’ chains and hidden behind the 
corporate veil. The Treaty must then set a 
comprehensive and adequate framework 
of criminal, civil, and administrative le-
gal liability that must be joint and seve-
ral. Each and all the parties can be then 

held individually responsible for the entire 
obligation, as well as for a portion of it. 
Overall, joint and several liability along the 
value chain serves as a mechanism to en-
sure that all parties involved in a particular 
human rights and environmental violation 
are held accountable for any harm caused 
and that adequate remedy is provided to 
the affected communities and individuals. 

In terms of precedents, the UN ECOSOC 
General comment No. 24 on State obli-
gations under the International Covenant 
on Economic, Social and Cultural Rights 
in the context of business activities, Para-
graph 42, will describe how the corporate 
veil compromises the access of effective 
remedy for people affected by human ri-
ghts violations. The Rome Statute and the 
International Convention on the Protec-
tion of the Rights of All Migrants Workers 
and Members of their Families set a spe-
cific framework for joint liability. Finally, 
UNDRIP (United Nations Declaration on 
the Rights of Indigenous Peoples) and 
UNDROP (United Nations Declaration on 
the Rights of Peasants and Other People 
Working in Rural Areas) set the basis for 
both the State and the communities to 
hold TNCs liable, including joint liability. 

4. Joint and several 
liability along the 
value chain

https://www.ohchr.org/es/documents/general-comments-and-recommendations/general-comment-no-24-state-obligations-under
https://www.ohchr.org/es/documents/general-comments-and-recommendations/general-comment-no-24-state-obligations-under
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-protection-rights-all-migrant-workers
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-protection-rights-all-migrant-workers
https://www.un.org/development/desa/indigenouspeoples/wp-content/uploads/sites/19/2018/11/UNDRIP_E_web.pdf
https://digitallibrary.un.org/record/1650694?ln=en
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To guarantee the implementation of 
the UN Binding Treaty and enfor-
cement of the obligations set out 

by this instrument, and in case of failure 
of domestic complaint mechanisms, af-
fected persons and communities shall 
be able to proceed before the courts of 
the home and host States of TNCs, in the 
States where the TNC carries out subs-
tantial activities, in the States where the 
human rights violations occurred or risks 
to occur, in the States where the affected 
persons or communities are a national or 
domiciled, or in the States where the TNC 
has its main assets.

Furthermore, it is necessary to entrust 
the control of compliance and sanctions 
for non-compliance to an international 
tribunal before which TNCs would be ac-
countable, and which would act in a coor-
dinated and complementary manner with 
State jurisdictional bodies. The need for 

an accessible institution to enable the ju-
dicial sanctioning of human rights viola-
tions is justified on the one hand by the 
ineffectiveness and inefficiency of exis-
ting mechanisms, and on the other hand 
by the need to avoid a new instrument 
whose usefulness and raison d’être will be 
paralysed by ineffectiveness in its imple-
mentation. It is worth reminding that the 
creation of an international judicial me-
chanism had already been suggested by a 
document elaborated by the Chair in 2017 
(Elements, 9b.1). 

Inspired by this document from the Chair, 
the Global Campaign proposes a new pa-
ragraph in art.15.8: State Parties shall deci-
de for the establishment of an international 
judicial mechanism for the promotion, im-
plementation and monitoring of the legally 
binding instrument, in the form for instance 
of an International Court on Transnational 
Corporations and Human Rights. 

5. Jurisdiction 
and International 
Tribunal4 

4. For further information, see the Document of elements for an International Tribunal on TNCs and human rights: 
https://www.stopcorporateimpunity.org/wp-content/uploads/2022/10/Elementos-Tribunal_Oct2022.pdf

https://www.ohchr.org/sites/default/files/Documents/HRBodies/HRCouncil/WGTransCorp/Session3/LegallyBindingInstrumentTNCs_OBEs.pdf
https://www.stopcorporateimpunity.org/wp-content/uploads/2022/10/Elementos-Tribunal_Oct2022.pdf
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It is also important to support the provi-
sion about connected claims, which will 
allow, for instance, the possibility of jud-
ging a parent or controlling company and 
its subsidiary or other companies with 
which it has businesses relationships 
operating abroad before the same court. 
This inclusion in the 3rd revised draft is an 
important first step to then establish the 
joint and several liability of TNCs across 
their global value chains. 

Finally, the compliance monitoring mecha-
nism of the proposed Committee, in the 
current draft, is still very fragile and does 
not guarantee the effectiveness of the al-
ready limited demands that the text impo-
ses on States, especially because it lacks 
any complaint mechanism. It is essential 
to have a clear definition of the criteria for 
the election of possible candidates desig-
nated by the States to integrate the Com-
mittee for both the International Court and 
for the Treaty body, which must explicitly 

exclude people linked to the business sec-
tor, with vested interests, or in conflict of 
interests, to prevent undue corporate in-
fluence. The competences of the Commit-
tee should also be strengthened and inclu-
de the possibility of receiving complaints 
against TNCs. Finally, the Committee’s re-
commendations must also be binding. 

Regarding access to jurisdiction, it is es-
sential to reject unconditionally the gene-
ral principle of forum non conveniens, and 
to defend the use of the principle of forum 
necessitates. It should also be acknowle-
dged that it is unsubstantiated to suggest 
that forum necessitates would open way 
to forum shopping, as some businesses 
representatives have claimed. The reality 
on the ground is that communities affec-
ted by TNCs violations have barely the re-
sources to pursue legal justice at all, let 
alone to choose more favourable courts. 
Forum shopping is typical of TNCs, not of 
peoples affected by their violations.
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The future Treaty should establish 
strong and effective provisions to 
guarantee the rights of those threa-

tened or affected by TNC activities through 
mechanisms of redress such as access to 
precautionary measures, effective remedy 
and compensation for damages, guarante-
es of non-repetition, and rehabilitation and 
satisfaction of any human rights violations. 

Article 6 of the current revised draft indi-
cates that, in an effort to prevent human 
rights violations [and as part of the requi-
red due diligence measures], business en-
terprises shall ‘[Ensure] that consultations 
with indigenous peoples are undertaken in 
accordance with the internationally agreed 
standards of free, prior and informed con-
sultations’. 

Interestingly, the use of ‘consultations’ 
does not reflect the phrasing found in most 
sources of international law. The UN Decla-
ration on the Rights of Indigenous Peoples 
itself promotes the right to free, prior and 
informed consent. While this may seem 
like a minor difference on the page, this has 

major consequences on the ground. This 
change removes the communities’ right to 
decide on their own development trajectory 
and instead favours transnational corpora-
tions’ interests. It is clear from the testimo-
nies of affected communities, especially 
those affected by extractive projects, that 
the procedural right to free, prior, and infor-
med consent must be linked with a more 
substantial right: the right to say no. 

The binding treaty must impose a standard 
of consent as opposed to consultation. To 
give force to the intentions of article 6, to 
prevent rights violations, communities and 
other affected parties must be placed at 
the centre of the decision-making process. 
This also implies that consultations must 
be conducted independently from the TNC 
and that consultations organized by the 
communities themselves shall be officially 
recognized. Finally, it is key to incorporate 
the amendments that aim at reinforcing the 
provisions of articles related to the rights 
of victims/affected people and communi-
ties (mainly articles 4, 5 and 7). 

6. Rights of 
affected persons 
and communities
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The Treaty must include concrete 
measures against the influence of 
TNCs throughout the process of 

preparation, negotiation, and implementa-
tion of the future Binding Treaty. The ef-
fectiveness and enforceability of the futu-
re Treaty depends on it. 

The future treaty must also protect the 
domestic and international policy space 
of States against undue interference by 
TNCs. This is to say that States should re-

fuse to give TNC representative the means 
to influence relevant policies that have an 
impact on human rights in their bilateral, 
regional, multilateral, or other trade and 
investment agreements. Therefore, it is 
key to incorporate in the future Treaty the 
amendments that aim at strengthening 
provisions to impede corporate capture 
both in its prevention clauses and in arti-
cles related to its implementation (mainly 
article 6 and article 16). 

7. Prevention 
against corporate 
capture 

The term “abuse” creates a false hie-
rarchy between States that violate 
human rights and TNCs that may 

cause human rights abuses, implying that 
TNCs cannot commit violations and the-
refore have no legal obligation to respect 
human rights. According to the prevailing 
theories on Human Rights in International 
Law, a violation is characterized as such if 

there is an offence to human dignity, and 

not by whom caused it, if a State, a person 

or a TNC. 

For these reasons, it is imperative to inclu-

de the term “violation” alongside “abuse,” 

as proposed by Cameroon in Article 1.2, 

and to standardize this terminology throu-

ghout the articles of the future treaty. 

8. The term “violation” 
should substitute, or at 
least always accompany, 
the term “abuse”
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H istorically, social movements that 
have been affected by the activi-
ties of transnational corporations 

have claimed the use of the term “affec-
ted people and communities” instead of 
victims when referring to those suffering 
human rights violations caused by TNCs. 
First, the term victim is very restrictive, 
suggesting that a human rights violation 
may occur and cause harm to one single 
individual. Bringing in the “affected” pers-
pective means emphasising that most hu-
man rights violations, although in different 
degrees, will have consequences to entire 
communities, sometimes even a whole re-
gion or country. 

Furthermore, the term victim implies a fait 
accompli, while the future Treaty should 
also protect the rights of communities 

and peoples at risk of being affected by 
the proposition of a certain project or le-
gislation which will have consequences 
to their lives and territories. It is very im-
portant for movements and organisations 
part of the Global Campaign that the ri-
ghts of affected people and communities 
are protected, so that it is guaranteed to 
the collective e.g. the right to be informed 
of the proceedings, the right to legal as-
sistance, and the right to information. Fur-
thermore, the Global Campaign suggests 
the incorporation of “holders of individual 
and collective rights” so trade unions are 
explicitly encompassed by this definition. 

Therefore it is important to include the 
term “affected persons and communities” 
next to “victims” in the definition of Art.1.1 
and standardize them throughout the text. 

9. The term “victim” 
should be followed by 
“affected people and 
communities” 
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Throughout the third revised draft 
there are plenty of references to 
the domestic law of States. Howe-

ver, in several countries judicial systems 
may be flawed, deficient or partial. The fu-
ture Binding Treaty must be able to protect 
human rights against violations commit-
ted by TNCs in their operations and along 
their value chains, and to do so it must be 
able to establish a common threshold to 
all parties. 

References to domestic law in the current 
draft Treaty not only recharacterizes its in-
ternational animus but it also risks its ef-
fective implementation. If the implemen-
tation of the Treaty is limited to national 
prerogatives, the Treaty loses its meaning, 
moves away from its original mandate and 
risks becoming a “toothless”, ineffective 
instrument.

It is therefore necessary to reject all provi-
sions asserting the prerogative or supre-
macy of the domestic law of States that 
would undermine the effectiveness of the 

future Treaty. The exceptions are referen-
ces i) to national law that is more protecti-
ve of human rights, ii) to dispositions that 
claim for international judicial cooperation 
in the prosecution of violations, and iii) to 
provisions determining ways in which do-
mestic law must adapt and comply with 
the future Treaty. 

A good international reference in this re-
gard is established by the International 
Labour Organization (ILO). First, in ILO 
Convention 98, it is determined that the ri-
ghts encompassed by it will be applicable 
to all member States of the organisation, 
even if they have not ratified the Conven-
tion (yet). Second, in its Constitution, Art. 
19.8, it is Stated that no international stan-
dard should undermine any national law, 
custom, ruling or agreement that is more 
favourable to workers. Both stipulations 
should be emulated by the future Treaty 
for the effective protection of communi-
ties and individuals affected by the activi-
ties of TNCs. 

10. References to 
the domestic law 
of the States 

https://www.ilo.org/dyn/normlex/es/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C098
https://www.ilo.org/dyn/normlex/es/f?p=1000:62:0::NO::P62_LIST_ENTRIE_ID:2453907
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On the one hand, due to the nature 
of the crime, human rights viola-
tions should not be mitigated, but 

prevented—accepting mitigation means 
accepting a certain level of violation of 
a human right. There is never mitigation 
enough to having violated the rights of a 
person or community. Risks, on the other 

As cases such as Chevron-Texaco 
in Ecuador, the BHP oil spill in the 
Gulf of Mexico and Total in Fran-

ce evidence, it is impossible to address 
climate change without recognizing the 
insurmountable impact TNCs play both in 
emissions and in environmental disasters. 
Global by nature, environmental crimes are 
intrinsically connected to human rights 

hand, can and should be mitigated in cer-

tain circumstances. 

In the third revised draft, some States 

amendments positively aim to reinstate 

this issue by deleting the term “mitigation” 

when it refers to violations, as it cannot be 

seen as a preventive measure.

violations. So much so that in July 2022 
the United Nations General Assembly pas-
sed Resolution A/76/L.75 recognizing the 
right to a clean, healthy, and sustainable 
environment as a human right. 

Many other cases related to toxic substan-
ces, or the impact of agro-industrial food 
systems, also show how corporations are 
contributing to environmental pollution 

11. The term “mitigation” 
should be replaced 
by “prevention” if it 
refers to Human Rights 
violations 

12. References to 
environmental harm
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and the destruction of biodiversity, har-

ming both the people and the planet. 

The Global Campaign understands that 

the Binding Treaty, because of the inextri-

cable connection between human and en-

Due diligence establishes an inter-
nal process through which com-
panies identify the risks of their 

activities and ways to prevent or mitigate 
them. Due diligence is thus “a mean”, but it 
does not establish an outcome, “a result”. 
It does not in itself allow for reparations, 
but rather tries to prevent them from oc-
curring through the development of uni-
lateral internal company processes for 
assessing and orientating the company’s 
behaviour, without external control. On 

vironmental rights, must ensure that both 
are integrally protected. There should, the-
refore, be references to climate change 
and environmental rights beyond the pre-
amble, also in chapters dedicated to the 
definition of victims, harm and liability. 

many occasions, the norms that regulate 
these mechanisms use terms such as “mi-
tigation” of harm which, as mentioned, is 
not compatible with a human rights pers-
pective. 

Due to the lack of effective monitoring and 
enforcement mechanisms, TNCs can use 
Due Diligence to evade responsibility, es-
pecially when it is seen as the only crite-
ria adjudicators should take into account 
when defining liability. Liability of TNCs 
regarding human rights violations should 

13. References to 
Due Diligence laws 
and mechanisms5 

5. See the position paper of the Global Campaign on the Due Diligence Directive in discussion in the European 
Parliament: https://www.stopcorporateimpunity.org/global-campaign-Statement-on-the-process-towards-the 
european-directive-on-mandatory-due-diligence/ ; and see also the Global Campaign’s position paper on due 
diligence:  https://www.stopcorporateimpunity.org/Statement-2/

https://www.stopcorporateimpunity.org/global-campaign-Statement-on-the-process-towards-the european-directive-on-mandatory-due-diligence/
https://www.stopcorporateimpunity.org/global-campaign-Statement-on-the-process-towards-the european-directive-on-mandatory-due-diligence/
https://www.stopcorporateimpunity.org/Statement-2/
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not be determined by a list of precautions 
eventual perpetrators themselves decide 
they must take, but by the actual harm cau-
sed to individuals, communities, and the 
environment. It must be up to the judge to 
decide if the company complied with the 
needed prevention measures according to 
broader criteria, as those already applied 
under the duty of care, for common law 
systems, or other criteria of civil liability 
for continental law systems. 

Furthermore, any reference to Due Diligen-
ce in the Binding Treaty should i) make cle-
ar its encompassing scope of application 
(the whole of global value chain, up and 
downstream); ii) include clear sanctions 
and administrative, civil and criminal lia-
bility regimes when transnational corpora-

tions do not comply with their obligation; 
iii) cover all human and environmental vio-
lations; iv) ensure the primacy of human ri-
ghts over any trade and investment instru-
ments; v) provide for specific obligations, 
separated and independent from those 
of States, for TNCs and international fi-
nancial institutions involved in violations; 
vi) include provisions to improve access 
to justice and vii) establish a multi-par-
ty body (State, unions, human and social 
rights organisations) that monitors com-
plaints and reparations. 

Due diligence must not be a central con-
cept in the Binding Treaty, but rather an 
auxiliary obligation, linked to prevention 
and established as a direct obligation for 
TNCs. 
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a) Criminal liability
 

Criminal liability for TNCs will work both as 
a deterrent and as a mechanism to provide 
remedy for victims and affected commu-
nities. By imposing criminal penalties on 
TNCs, affected people and communities 
can receive compensation and TNCs can be 
forced to change their practices to prevent 
similar violations in the future. 

There are domestic precedents for holding 
corporations criminally liable for their ac-
tions, such as in cases of environmental 
pollution or fraud. For example, in the United 
States, the Enron scandal resulted in the cri-
minal prosecution of several corporate exe-
cutives, including the CEO. In France, Total 
S.A. was found criminally liable for environ-
mental pollution in 2010. These precedents 
demonstrate that it is possible to hold cor-
porations criminally liable for their actions, 
even when those actions involve complex 
and far reaching consequences. Brazil also 
recognizes the criminal liability of legal enti-
ties in its environmental legislation.

There are also precedents in international 
law for criminal liability of TNCs for human 
rights violations. For example, the Interna-
tional Criminal Court (ICC) has jurisdiction 
over corporations for certain crimes under 
its jurisdiction, including war crimes and 
crimes against humanity. The Rome Sta-
tute of the ICC also provides for individual 

criminal responsibility for corporate officers 
and executives who are involved in such cri-
mes. Furthermore, these other international 
conventions also establish criminal liability 
to TNCs: The United Nations Convention 
against Corruption (UNCAC), the ILO Con-
vention on the Worst Forms of Child Labour, 
and the OECD Convention on Combating 
Bribery of Foreign Public Officials in Interna-
tional Business Transactions. 

b) Civil liability

In article 8.4 of the third revised draft, it is 
important to ensure that there is a presump-
tion of liability of the parent or controlling 
company when i) this company controls, su-
pervises or has influence over the company 
directly violating human rights; ii) this com-
pany has control or supervision over the 
specific activity causing the violation and 
when iii) this company could have foreseen 
the harm. 

The fact that the liability is assumed, and the 
company has to discharge the presumption 
implies per se a reversal of the burden of 
proof. Furthermore, this article implies joint 
liability to all companies involved. Art. 8.4, 
therefore, should be undoubtably defended. 

Furthermore, the demand for strict liability 
for dangerous activities, for their very natu-
re, should also be maintained in the future 
Treaty.

14. Liability 

https://www.unodc.org/unodc/en/treaties/CAC/
https://www.ilo.org/dyn/normlex/es/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C182
https://www.oecd.org/corruption/oecdantibriberyconvention.htm
https://www.oecd.org/corruption/oecdantibriberyconvention.htm
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